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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a habeas corpus proceeding involving the custody 
of three minor children living with their mother in the District of Co- 
lumbia, the present welfare of the children, as has been held consist- 
ently by this Court, is paramount over considerations of comity, forum 
non conveniens andthe full faith and credit clause, arising out of adecree 
passed 3-1/2 years ago by a Maryland Court, awarding custody to the 
father. 


2. Whether, in a habeas corpus proceeding involving custody of 
three minor children living with their mother in the District of Colum- 
bia, where there is a responsive pleading averring a change of circum- 
stances during the 3-1/2 year period since litigation before the Mary- 
land Court which resulted in an award of custody to the father, and 
averring that the present welfare of the children would best be served 
by them continuing to live with the mother, the trial court should refuse 
to hear any testimony, refuse to exercise its discretion, and perempto- 
rily order the writ made absolute and dismiss a counterclaim for cus- 
tody. 


3. Whether, in an appeal before the District of Columbia Court of 
Appeals, when appellant's brief was lodged 23 days after such brief was 
due, together with a motion for leave to file same, time having expired, 
Setting forth reasons for such late filing, and such being the first and 
only request for an extension of time by the appellant, withno prejudice 
to the appellee resulting therefrom, the Court should deny the appel- 
lant's motion and dismiss the appeal for failure to file brief in time. 


(cz) 


TABLE OF CONTENTS 


ARGUMENT 


I. Jurisdiction Over Custody of Minor Children by the 
Courts in the Jurisdiction Where the Children Are 
Physically Located 


II. Procedure in Child Custody Cases Where There Has 
Been a Prior Award of Custody by a Court in Another 
Jurisdiction 


A. Application of the Full Faith and Credit Clause and 
the Doctrine of Res Judicata 


B. The Court, in a Habeas Corpus Proceeding Involving 
Custody of Minor Children, Sits in the Capacity of 
Pavens Patriae, and Should Refuse To Enforce a 
Technical Claim of Custody 


- The Doctrine of Fovum Non Conveniens Is Not 
Paramount to the Question of the Present Welfare 
of the Children 


D. Application of the Doctrine of Comity 
E. Application of the Present Welfare Doctrine 
F. 


II. Inapplicability of the Case of Brown v. Stevens 
IV 


. Failure of the District of Columbia Court of Appeals 
To Grant Appellant a Single Extension of Time in 
Which To File a Brief 


CONCLUSION 


TABLE OF CASES 


Boone v. Boone, 76 U.S. App. D.C. 399, 132 F.2d 14 (cert. 
denied, 319 U.S. 762, 63 S.Ct. 1319, 87 L.Ed. 1713) 


*Boone v. Boone, 80 U.S. App. D.C. 152, 152 F.2d 153 


(tv) 


Brown v. Stevens, 118 U.S. App. D.C. 57, 231 F.2d 803 


Cook v. Cook, 77 U.S. App. D.C. 388, 135 F.2d 945 
Creel v. Creel, 87 U.S. App. D.C. 79, 184 F.2d 449-1... ++ eee e sees 
Holtsclaw v. Mercer, 79 U.S. App. D.C. 252, 145 F.2d 388 
_*Kirk y. Kirk, 80 U.S. App. D.C. 183, 150 F.2d 589 
*Langan v. Langan, 80\U.S. App. D.C. 189, 150 F.2d 979 


People of the State of New York ex rel. Halvey v. Halvey, 
330 U.S. 610, 67 S.Ct. 903, 91 L.Ed. 1133 


Slack v. Perrine, 9 App. D.C. 128 


*Cases or authorities chiefly relied upon are marked by asterisks. 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,985 


ANNE D. WINTER, 
Appellant, 


STEPHEN BRADFORD CROWLEY, JR., 
Appellee. 


APPEAL FROM THE DISTRICT OF COLUMBIA 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


| 
Jurisdiction of the trial court is based upon the provisions of Title 
11, §§ 1101, 1141 and 1161, District of Columbia Code, 1961 Edition, as 
amended (Act of December 23, 1963, 77 Stat. 492, Pub. L. 88-241, § 1). 
Jurisdiction of the District of Columbia Court of Appeals is based on 
Title 11, §§ 701, 741, District of Columbia Code, 1961 Edition, as 
amended (Act of December 23, 1963, 77 Stat. 483, Pub. L. 88-241, § 1) 
and a Notice of Appeal filed in the District of Columbia Court of Gen- 
eral Sessions, Domestic Relations Branch (R. 40). Jurisdiction of this 


Court is based on Title 11, § 321, District of Columbia Code, 1961 Edi- 
tion, as amended (Act of December 23, 1963, 77 Stat. 479, Pub. L. 88- 
241, § 1) and an Order of this Court granting the petition of Anne D. 
Winter, Appellant, for leave to appeal to this Court, entered June 29, 
1966. 


STATEMENT OF THE CASE 


On November 4,,1965, Stephen Bradford Crowley filed a petition 
for a Writ of Habeas Corpus in the District of Columbia Court of Gen- 
eral Sessions, Domestic Relations Branch. (A 1) The petition recited 
that the Circuit Court of Montgomery County, Maryland had on March 
21, 1961, passed a decree awarding custody of the minor children of 
the appellee to appellee in a divorce action between appellee and Anne 
D. Crowley, now Anne D. Winter. (A 2) The petition alleged that Anne 


D. Winter had "wrongfully removed" three of the four children from 
the custody of the petitioner, and that she was wrongfully detaining 
them and withholding them from the custody of the appellee at 2953 
Tilden Street, N.W., in the District of Columbia. (A 2) 


A Writ of Habeas Corpus issued from the Domestic Relations 
Branch, D. C. Court of General Sessions on November 4, 1965, com- 
manding appellant to have the bodies of Stephen Bradford Crowley, II, 
Kathleen Elizabeth Crowley, and Barbara Jean Crowley "by you re- 
strained of his (sic) liberty" before the trial court on November 10, 
1965, and to submit to the judgment of the court. (A 3) This writ was 
served on appellant on Saturday, November 6, 1965. (A 18) 


Appellant filed an Answer to the Petition for and Writ of Habeas 
Corpus and Counterclaim for a Decree of Custody and Support. (A 6- 
8) This pleading asserted that appellant had not taken the children 
from the custody of appellee, but that they had deserted the domicle of ' 
the father because of harshand cruel treatment. The answer and counter- 


claim further averred a change of circumstances since the entry of the 
Maryland decree of custody, stating, zter alia, that the children had 
been accorded cruel and inhumane treatment while in the custody of 
appellee; that the children had been physically abused by appellee and 
by their paternal grandparent who lived next door to the residence of 
appellee; that appellee had on at least one occasion delivered one of the 
minor children of the parties to the custody of appellant; that the father, 
with a history of mental illness, was presently mentally unfit to have 
custody of the children; that the father had entertained male friends in 
his home who had sexually molested the female minor children; that the 
father had been unemployed for a year and was not financially able to 
care for the children; and, that the paternal grandmother was the de 
facto custodian of the children when they were living with the father, 
and that she was presently mentally and morally unfit for such ide Sacto 
custody. | 
The case came on for hearing before the trial court on November 
10, 1965. The trial court refused appellant's request for a continuance 
in order that counsel might have more than two working days in which 
to prepare appellant's case. (A 18) The trial court, without hearing 
any testimony, held that the Maryland decree of custody was conclusive 
between the parties (A 13); that appellant's allegation of a change of 
circumstances were not responsive to the writ of habeas corpus (A 13); 
that appellant was "just trying to play one court against another and 
shop for rulings (A 18); and, made the writ of habeas corpus absolute, 
dismissing the counterclaim on the ground of forum non- -conveniens. 
(A 18) The trial court refused appellant's request for a stay of execu- 
tion pending appeal, stating "I do not believe in stays." (A 19) 


The trial court ordered that the children remain in the District of 
Columbia during such time appellant applied to the District of ‘Colum- 
bia Court of Appeals. (A 21) Notice of Appeal was filed on November 
10, 1965 (R. 40), and on the same date, the District of Columbia Court 
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of Appeals denied appellant's motion for a stay of execution pending 
appeal. 


Feeling that the trial court had committed plain error which did 
not warrant the usual appellate proceeding in the District of Columbia 
Court of Appeals, Appellant filed a Motion for Summary Reversal ofthe 
Trial Court on December 13, 1965. (A 23) Notwithstanding the fact 
that time for a reply to this motion had expired, the District of Colum- 
bia Court of Appeals permitted appellee to file an opposition thereto on 
December 23, 1965. (A 29) The D. C. Court of Appeals denied the mo- 
tion for Summary Reversal on December 28, 1965, and subsequently, 
on January 6, 1966, appellant's brief was lodged, with a motion for 
leave to file same, time having expired. (A 37) The D. C. Court of 
Appeals denied the motion, and dismissed the appeal on February 8, 
1966 for failure to file brief within the time allowed. (A 39) 


STATUTES AND RULES INVOLVED 


Title 11, § 1141(a)(5), District of Columbia Code, 1961 Edition, as 
amended (Act of Dec. 23, 1963, 77 Stat. 493, Pub. L. 88-241 § 1) — 


(a) The Domestic Relations Branch of the District of 
Columbia Court of General Sessions and each judge sit- 
ting therein has exclusive jurisdiction of: 

* Ok OK 


(5) actions seeking custody of minor children. 


Title 11, § 1161, (1), District of Columbia Code, 1961 Edition, as 
amended, (Act of Dec. 23, 1963, 77 Stat. 493, Publ. L. 88-241, § 1.) 

"The Domestic Relations Branch of the District of 

Columbia Court of General Sessions has all of the 

legal and equitable powers necessary to effectuate 

the purposes of this chapter, chapters 3 and 9 of 

Title 16, chapters 1 and 3 of Title 30, and section 

32-786, including, but not limited to, the powers to: 


(1) issue restraining orders and injunctions, 
writs of habeas corpus and ne exeat, and all other 


writs, orders and decrees; and 
* OK OK 


Rule 27(q), District of Columbia Court of Appeals 


"There shall be no extensions of time for filing notices | 
of appeal under sections (a), (b), or (c) hereof. There | 
shall be no enlargement of the time for taking any of | 
the other steps above enumerated, except by this Court, 
or a Judge thereof, and for extraordinary reasons." 


STATEMENT OF POINTS ON APPEAL 


1. The trial court erred in holding that a Maryland decree award- 
ing custody of the minor children to appellee in 1961 was conclusive on 
the issue of custody in the Habeas Corpus proceeding in the District of 
Columbia. | 


2. The trial court erred in failing and refusing to consider the 
present welfare of the minor children with respect to whether or not 
the writ of Habeas Corpus should be made absolute and as to whether 
there should be a change of custody. | 


3. The trial court erred in holding that the doctrines of forum non 
conveniens and comity precluded an inquiry into the present welfare of 
the minor children with respect to their custody. | 

4. The District of Columbia Court of Appeals erred in refusing to 
grant appellant a single extension of time in which to file a brief. 


5. For such errors that are apparent on the record. | 
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SUMMARY OF ARGUMENT 


In cases involving custody disputes between parents of minor chil- 
dren, the court of the jurisdiction in which the children are physically 
located has jurisdiction with respect to their custody. When a court of 
another jurisdiction has at some prior time entered a decree of custody, 
such is entitled to full faith and credit, and the doctrine of ves judicata 
applies, but only to the extent of the issues litigated before the court of 
another jurisdiction. 


If, in the period of time which has passed since another court has 
entered a decree of custody, there has been a change of the circum- 
stances upon which the original decree was based, then the court should 
conduct inquiry into the present welfare of the children, sitting as pa7r- 
ens patriae, and make an award of custody solely in the interest of the 
present welfare of the children. 


If there has been no change of circumstances which would warrant 
a change of custody, the court should leave the prior decree undisturbed. 


The court should refrain from enforcing any technical claim of cus- 
tody on the part of one parent when, by the pleadings in the case, the 
question of the present circumstances and welfare of the children are 
raised. In such a case, the court should carefully exercise its discre- 
tion in the interest of the minor children. In exercising its discretion, 
the court should not hold the principles of forum non conveniens, or res 
judicata paramount to consideration of the interests and welfare of the 
minor children, nor should it place greater weight on the possible con- 
tumacy of one of the parents than it gives to the paramount and over- 
riding principle that the court's ruling should be solely in the interest 
of the children. 


In an appeal with evident substantial merit, a court of appeals 
should not abuse its discretion by refusing to grant a single extension 


of time in which to file appellant's brief, where no prejudice has re- 
sulted from a short delay. If the court of appeals wishes to change a 
somewhat liberal policy of granting extensions of time to an insistence 
on strict compliance with its rules establishing time limits, substan- 
tial justice would indicate that it should give those before it notice of 
such change to protect the rights of appeal statutorily granted to such 
persons. | 


ARGUMENT 
I 


Jurisdiction Over Custody of Minor Children by 
the Courts in the Jurisdiction Where the Children 
Are Physically Located. 

This Circuit Court of Appeals has consistently held that the courts 
of the District of Columbia have jurisdiction over the custody of minor 
children physically within the District. Slack v. Perrine, 9 App. D.C. 
128; Boone v. Boone, 76 U.S. App. D.C. 399, 132 F.2d 14 (cert. denied, 
319 U.S. 762, 63 S. Ct. 1319, 87 L.Ed. 1713); Boone v. Boone, 80 US. 
App. D.C. 152, 150 F.2d 153; Langan v. Langan, 80 U.S. App. D.C. 189, 
150 F.2d 979; Brown v. Stevens, 118 U.S. App. D.C. 57, 231 F.2d 803. 


With respect to jurisdiction,- such includes the power to adjudicate 
all rights in a custody case, determining the rights of the parents of 
the children, and the rights of the children. People of the State of New 
York ex rel. Halveyv. Halvey, 330 U.S. 610; 67 S. Ct. 903, 91 L.Ed. 1133. 
This jurisdiction includes the power to change or modify an award of 
custody made by a court of another jurisdiction. 


Ql. 


Procedure in Child Custody Cases Where There 
Has Been a Prior Award of Custody by a Court 
in Another Jurisdiction. 


A. Application of the Full Faith and Credit Clause and the Doctrine 
of Res Judicata 


The trial court in the case at bar held that the Maryland decree 
granting custody of the minor children to appellee in 1961 was conclu- 
sive as to the question of custody in November 1965 in that such was 
entitled to full faith and credit and was res judicata, This holding is 
contrary to the language of this Court in several cases. As Associate 
Justice Arnold stated in the case of Cook v. Cook, T7 U.S. App. D.C. 


388, 135 F.2d 945, 

"A custodial order is conclusive as to all matters prior 
to its promulgation. But the doctrine of res judicata 
cannot settle the question of the child's welfare for all 
time to come; it cannot prevent a court at a subse- 
quent time from determining what is best for the chil- 
dren at that time. The usual way of expressing this 
rule is to say that 'circumstances have changed’ when 
the order is no longer in the child's interest. But the 
phrase ‘change of circumstances’ should not be mech- 
anically construed. The children's happiness, their 
psychological adjustment, thezr own wishes, are as 
much entitled to consideration as changes in material 
environment." (emphasis supplied) 


The language of the trial court in the case at bar is in startling con- 


trast to the above: 
"MR. DOSTERT: . . . I wish the Court to consider 
what has passed in the ensuing four years after 
that decree. 


THE COURT: That would not go to Habeas Corpus, 
would it? That would be on your change of circum- 


stances argument which would be a suit for custody 
and award of custody based on charged circum- 
stances. (A 11) | 
In the case of Langan v. Langan, 80 U.S. App. D.C. 189, 150 F.2d 
979, and in the Boone v. Boone case, 80 U.S. App. D.C. 152, 150 F.2d 
153, Associate Justice Miller clearly set forth the extent of the! appli- 
cability of the full faith and credit clause to a prior decree of custody 
| 
passed in another jurisdiction, stating in the Boone case | 
"Whichever court exercises that power should respect | 
the earlier judgment, to the extent that issues there 
presented were judicially determined. To that extent 
the doctrine of res judicata and the full faith and 
credit clause should apply. When changes in cir- 
cumstances have intervened, they may indicate 
the need for a new award of custody." 


Appellee stated to the trial court that the Maryland court tha gone 
into all of the issues raised by appellant's answer and counterclaim. 
The trial court evidently accepted this when it stated: "I don't like the 
idea of just trying to play one court against another and shop for rul- 
ings."" Appellant specifically stated to the trial court that appellant is 
bound by the Maryland decree with respect to all things and events 
which were before the Maryland Court; that appellant wished the trial 
court to consider things and events which transpired after the Mary- 
land decree. | 


There was no basis for the trial court to determine whether or not 
the issues raised by appellant were in fact considered by the Maryland 
court in that there was no testimony before the court. The record does 
show that appellant swore under oath as to the allegations of the answer 
and counterclaim. The unsupported assertion of appellee's counsel, 
not under oath, could furnish no basis whatever for the trial court to 
hold that the Maryland court had considered all matters raised before 
it. 
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B. The Court, in a Habeas Corpus Proceeding Involving Custody of 
Minor Children, Sits in the Capacity of Parens Patriae, and Should 
Refuse To Enforce a Technical Claim of Custody. 


The law as announced by this Circuit Court is clear to the effect 
that a trial court sitting in a Habeas Corpus proceeding involving cus- 
tody of minor children does not enforce a technical claim of custody, 
put sits in the capacity of pavens patriae, ruling solely according tothe 
present welfare of the children. As was stated in Langan v. Langan, 
supra, 


"Moreover, when jurisdiction is invoked, as it was in 
the present case, the court acts, not as an arbiter 
between contesting parents, determining adverse 
rights in human chattels, but as parens patriae, pro- 
tecting the child whose custody is in dispute and mak- 
ing its award, solely, according to the interests and 
welfare of the child. (Footnote omitted) 

*x * x 

“Jt is obvious that appellant's case was presented, 
solely, on the theory of technical, unlawful detention 
and with no consideration for the present welfare of 
the child. The decision of the trial court could not 
have been otherwise than for appellee upon the evi- 
dence presented to it." 


In the case at bar, appellant urged the trial court to consider the 


welfare of the minor children, but such was adamantly refused. In- 
stead, the trial court held that because appellee came into court with 

a certified decree of the Maryland Court, passed four years prior to 
the case at bar, that he had the sole indicia of any right to the custody 
of the children. If such were the law in the District of Columbia, it is 
clear that a criminal faced with an extradition proceeding would have 
greater legal right than minor children in a habeas corpus proceeding 
arising out of a prior award of custody; at the very minimum the crim- 
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inal would be accorded a hearing before the court, conducted in accord- 
ance with due process of law. 


C. The Doctrine of Forum Non Conveniens is Not Paramount to the 
Question of the Present Welfare of the Children. 


One of the bases advanced by the trial court for its ruling was the 
application of the doctrine of forum non conveniens. The Boone v 
Boone case, 80 U.S. App. D.C. 152, 150 F.2d 153 clearly indicates that, 
when the matter of the present welfare of the minor children is raised 
before the court, that this doctrine does not apply: | 


| 
"Neither is the question one of a convenient or ! 


inconvenient forum". 

In the case at bar, appellee sought to regain control of the three 
minor children of the parties, andin so doing, invoked the judicial proc- 
ess of the courts of the District of Columbia. Hence, appellee chose 
the District of Columbia as his forum, and this same forum should not 
be denied to appellant, and, above all, should not be denied to the minor 
children. | 


| 
D. Application of the Doctrine of Comity. | 


The written order of the trial court advanced the concept of comity, 
of the District of Columbia Court to the Maryland Court as a basis for 
its enforcement of appellee's technical claim of custody of the minor 
children. Such was a misconstruction of the trial court of that concept 
as applied in the case of Brown v. Stevens, 118 U.S. App. D.C. 57, 321 
F.2d 803. The principle of comity was applied in that case by this Court: 
only to a very specific factual situation carefully outlined by the Court. 
As will be shown in a subsequent part of this brief, none of the factual 
indicia of the Brown case, supra, are present in the case at bar. 


| 
It must be emphasized, however, that the concept of comity applies 
| 
in situations of concurrent jurisdiction by more than one court, In the 
present case, the Maryland court has jurisdiction over appellant and 
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appellee, acquired in the original divorce proceedings between the par- 
ties. The Maryland court does not have jurisdiction over the three 
minor children who deserted appellee's Maryland domicile to reside 
with appellant in the District of Columbia. The writs of that court can- 
not cross the boundary between the two jurisdictions. 


The concept of comity in the Brown case, supra was almost wholly 


based on a hearing of the Maryland court a few months prior to the 
D.C. litigation, and further, that the child whose custody was sought 
was physically located in Maryland and not in the District. 


E. Application of the Present Welfare Doctrine 


The cases of this Court with respect to Habeas Corpus proceedings 
arising out of custody disputes indicate uniformly that the question of 
the present welfare of the children is paramount to all other considera- 
tions. Boone v. Boone, supra (both cases); Langan v. Langan, supra; 
Cook v. Cook, 77 U.S. App. D.C. 388, 135 F.2d 945; Holisclaw v. Mer- 
cer, 79 U.S. App. D.C. 252, 145 F.2d 388. This issue was squarely 
raised before the trial court by appellant's answer and counterclaim. 
The consideration of the present welfare of minor children in a cus- 
tody dispute involves an exercise of discretion by the trial court. Fail- 
ure to exercise such discretion is reverisble error. Kirk v. Kirk, 80 
U.S. App. D.C. 183, 150 F.2d 589. In the case at bar, the trial court 
not only failed to exercise its discretion, but it actively refused to do 
so. 


The trial court also considered the possible contumacy on the part 
of appellant with respect to the Maryland court decree. It was clearly 
stated in the Boone case, supra, (80 U.S. App. D.C. 152): 


"Although the present proceeding is in the name of the 
children, appellant's argument is pitched, largely, 
upon the adversary rights of the parents; much weight 
is given to judgments entered, orders issued and dis- 
obeyed. We may as well recognize that such consid- 
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erations are very unreal in the case of parents and | 
children. In doing so, we do not for a moment sanc- | 
tion kidnapping or encourage contempt of court. The| 
important consideration is that when a court is con- | 
fronted with a question of custody, it is required to 
act as parens patriae."" (footnote omitted) 


F, The Power To Grant a Decree of Custody to Appellant, — 

The trial court, in dismissing the counterclaim of appellant for a 
decree of the District of Columbia Court providing for custody of the 
minor children held that as a matter of law she was not entitled to such 
custody. Appellant urges that had the Court inquired into the present 
welfare of the children and found appellee to be an unfit father, and fur- 
ther found that the best interests of the children would be served by liv: 
ing with appellant, a decree of custody and support would be mandatory 
Otherwise, the court would be ina position of refusing appellee "s claimec 
right of custody, and at the same time, refusing to enforce appellant s 
right of custody — such would create a legal vacuum. 


mm 
Inapplicability of the Case of Brown v. Stevens 


The trial court cited the case of Brown v. Stevens, 118 us. App. 
D.C. 57, 321 F.2d 803 in support of its peremptory ruling, and in doing 
so, completely misconstrued this court's holding in that case. The 
Brown case was predicated on a specific set of facts, none of whict 
are present in this case; the only non-resident is the appellee; there 
has been no action by the D.C. Court awarding custody to a Maryland 
resident; almost 4 years have elapsed since custody was considered by 
the Maryland Court; appellant has taken no action in the Maryland cour 
since she has been domiciled in the District. Further, and most impor 
tant, the minor children are physically in the District of Columbia — 
in the Broum case the appellant sought custody of a child physically 
located in Maryland. 
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IV. 


Failure of the District of Columbia Court of Appeals To 
Grant Appellant a Single Extension of Time in Which To 
File a Brief. 

Appellant concedes that the test of whether or not the District of 
Columbia Court of Appeals should have permitted a single extension of 
time in which to file appellant's brief is whether that court abused its 
discretion. A request for an extension of time in which to file brief 
totally unsupported with any reasonable explanation, in a case clearly 
with little or no merit would justify the court's refusal. 


In the case at bar, appellant lodged a brief with the D. C. Court of 
Appeals within ten days of the denial of appellant's motion for summary 
reversal inthat court. Such canhardly be termed a lack of diligence onthe 
part of appellant's counsel, nor was there any prejudice which resulted 
from the delay, either to appellee, or tothe court. This Court can take 
judicial notice of the practices and customs before other courts of the 
District of Columbia. In this respect, appellant urges that the D. C. 
Court of Appeals has, in the past, permitted multiple extensions of time 
in which to take appellate steps in cases where the party requesting 
such presents little or no excuse for the granting of the extension. 


It, of course, is the prerogative of the D.C. Court of Appeals to 

; change its practice with respect to extensions of time at any time the 
court deems such advisable. In the interest of substantial justice, appel- 
lant suggests that if there is to be a change of practice, notice should 

be given to those before the court in order that appeals with merit may 
not be defeated. This court has customarily granted extensions of time 
in which to file briefs in cases before it unless it is clear that there is 

a patent, flagrant abuse of multiple extensions of time in an appeal with- 
out merit. Creel v. Creel, 87 U.S. App. D.C. 79, 184 F.2d 449. 


In the case at bar, this court passed an order on July 29, 1966, 
advising the parties that extensions of time in which to file briefs would 
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only be granted for extraordinary and unforseeable cause shown. Had 
appellant's counsel been put on such notice by the D.C. Court of Appeals, 
the interests of the minor children and appellant's right of ie would 
have been safeguarded. 


Appellant urges that the failure to grant the single eserisibis of 
time in which to file brief on the part of the D.C. Court of Appeals was 
an abuse of its discretion in view of the foregoing. 
| 

CONCLUSION 
| 

Appellant prays that this Court reverse the holding of the trial 
court, and to remand this case to the trial court with instructions to 
inquire into and determine what custody is in the best interest of the 
minor children in accordance with applicable law. 


Respectfully submitted, 


Samuel C. Borzilleri 

Pierre E. Dostert | 
888 Seventeenth Street, N.W. 
Washington, D. C. 20006 


Attorneys for Appellant 
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DISTRICT OF COLUMBIA 
COURT OF GENERAL SESSIONS 
Domestic Relations Branch 


In the Matter of 

STEPHEN BRADFORD CROWLEY, II ! 
KATHLEEN ELIZABETH CROWLEY Habeas Corpus No. HC-5-65 
BARBARA JEAN CROWLEY | 


PETITION FOR WRIT OF HABEAS CORPUS 


The Petition of Stephen Bradford Crowley, Jr., for and on behalf of 
his minor children, Stephen Bradford Crowley, II, Kathleen Elizabeth 
Crowley and Barbara Jean Crowley, respectfully shows to the Court as 
follows: | 

1. Thatthe petitioner is a citizen of the United States and a resi- 
dent of Potomac, in the State of Maryland, and the father of the infants, 
Stephen Bradford Crowley, III, Kathleen Elizabeth Crowley and Barba- 
ra Jean Crowley, for whose custody he files this petition. 


2. That the respondent, the former Anne Marie Crowley, now Anne 
Dostert Winter, is a citizen of the United States and is at the present 
time wrongfully withholding the custody of said infants from the peti- 
tioner, as will more fully appear hereinafter. | 

3. That the petitioner, Stephen Bradford Crowley, Jr. , was law- 
fully married to the former Anne Marie Crowley, now Anne Dostert 
Winter, and there were born of said marriage the aforesaid children, 
namely, Stephen Bradford Crowley, III, aged 15 years; Kathleen Eliza- 
beth Crowley, aged 13 years; Nancy Anne Crowley, aged 12 years and 
Barbara Jean Crowley, aged 10 years. 

4. That a Decree of Divorce was entered in favor of the petitioner 
in the Circuit Court for Montgomery County, Maryland on the 2ist day 

| 
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of March, 1961, in Equity No. 23701, dissolving said marriage between 
the petitioner and the said former Anne Marie Crowley, now Anne Dos- 
tert Winter, and awarding the custody of the said infant children to the 
father, Stephen Bradford Crowley, Jr., with the right of reasonable 
visitation. 

5. That in June, 1963, November 25, 1964 and October 1, 1965, the 
respondent wrongfully removed the said infants, namely, Stephen Brad- 
ford Crowley, WI, Kathleen Elizabeth Crowley and Barbara Jean Crow- 
ley, respectively, from the lawful custody of the petitioner and has 
wrongfully detained and withheld them from the custody of the petition- 
er although he is lawfully entitled to the custody of his minor children; 
that the respondent is keeping them at 2953 Tilden Street, N.W., in the 
District of Columbia. 

6. That the respondent has refused to allow the petitioner to take 
possession of the minor children, in accordance with the judgment of 
the Court referred to above, and said judgment of the Circuit Court for 
Montgomery County, Maryland is entitled to full faith and credit in the 
courts of the District of Columbia. 

7. That the petitioner states that it is in the best interests of said 
infants that they be returned to the petitioner, their father, and that the 
petitioner desires, and is financially able and in all respects competent 
to provide for the suitable maintenance, education and moral training 
of said infants. 

WHEREFORE, the petitioner prays: 

1. That a writ of Habeas Corpus issue out of this Court directed 
to the said former Anne Marie Crowley, now Anne Dostert Winter, re- 
spondent herein, or to such other person or persons as may have the 
said infants in custody, commanding her or them to bring said infants, 
namely, Stephen Bradford Crowley, II, Kathleen Elizabeth Crowley and 
Barbara Jean Crowley, before this Court forthwith and to show cause, 
if any she or they may have, for the detention of said infants as afore- 


said. 
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2. That the Court commit the custody of said infants to te peti- 
tioner forthwith. 
3. And for such other and further relief as may seem just and 
proper. 
/s/ STEPHEN BRADFORD CROWLEY, JR. 


10608 Rock Run Drive 
Potomac, Maryland 


/s/ BARRY H. HELFAND 
1030 — 15th Street, N.W. 
Suite 856 

Washington 25, D.C. 
Solicitor for Petitioner 


[Notarial Certification dated October 14, 1965 and Certificate of Ser- 
vice, dated November 10, 1965] 


[Issued Nov. 4, 1965] 


HABEAS CORPUS 
Hce-5-65 
TO: former Anne Marie Crowley, now Anne Dostert Winter 


YOU ARE HEREBY COMMANDED to have the bodies of Stephen 
Bradford Crowley, I, Kathleen Elizabeth Crowley, and Barbara Jean 
Crowley by you restrained of his liberty, as it is said, by whatsoever 
names detained, together with the day and cause of their being taken 
and detained, before the Honorable any Judge , Judge of the Domestic 
Relations Branch of the District of Columbia Court of General Sessions, 
at the court room of said Court at 10 o'clock A m., on the 10th 
day of November, 19 65 _, then and there to do, submit to and receive 
whatsoever the said judge shall then and there determine in that behalf; 
and have you then and there this writ. | 

WITNESS the Honorable JOSEPH M. F. RYAN, Jr, 
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Associate Judge of said Court, this 4th day of November, A.D. 
1965 . 


WALTER F. BRAMHALL, Clerk 
By: /s/ JOHN HANNOLD, Deputy Clerk 


[Filed November 10, 1965] 


MOTION FOR MENTAL EXAMINATION OF PETITIONER 


Respondent moves this Court to order a Mental Examination of the 
Petitioner, and states as follows: 

1. Petitioner has had a history of mental illness and hospitaliza- 
tion for mental illness, and is presently taking medication to controlhis 
emotional instability according to the best of the knowledge and belief 
of the respondent. 

2. Petitioner has threatened and attempted suicide in the past. 

3. After acquiring a decree of custody in the Maryland Court, peti- 
tioner suffered a complete mental collapse and was hospitalized, under- 
going treatment of approximately twenty one electro shock treatments, 
and further outpatient treatment for mental illness. 

4. Petitioner should be subjected to a current mental evaulation in 
order to sustain his petition. 

WHEREFORE, Respondent prays that petitioner be ordered to sub- 
mit to mental observation and analysis by a competent psychiatrist to 
be selected by respondent with the approval of this Court. 


ELISABETH J. HAND 
PIERRE E. DOSTERT 
Attorneys for Respondent 


[Certificate of Service ] 
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AFFIDAVIT IN SUPPORT OF MENTAL EXAMINATION 

Anne Dostert Winter, being first duly sworn on oath according to 
law, deposes and states as follows: | 

1. That she is the respondent and counter-claimant in the above 
styled action. 

2. That petitioner was hospitalized for mental illness in 1950- 51 
during the marriage of the parties. | 

3. That petitioner, after being awarded custody of the minor chil- 
dren of thé parties, was hospitalized for mental illness in 1961 after 
attempting suicide, and was given a course of about 21 electro shock 
treatments. | 

4. That following his hospitalization in 1961 petitioner turned over 
to respondent a pistol stating that he had it to commit suicide. | 

5. That following his hospitalization in 1961 petitioner attended a 
psychiatric clinic, and continues to the best knowledge of respondent to 
take medication at the present time to control his emotional instability. 

6. That petitioner's second wife, Cynthia Crowley, nee Taylor, 
was advised to divorce petitioner in 1963 by petitioner's physician be- 
cause of mental illness of petitioner. 

7. That respondent believes petitioner to be emotionally disturbed 


at the present time. 


ANNE DOSTERT WINTER | 


[Notarial Certification] 


[Filed November 10, 1965 | 


ANSWER TO PETITION FOR AND WRIT OF HABEAS 
CORPUS AND COUNTERCLAIM FOR DECREE 
OF CUSTODY AND SUPPORT 

Comes now the Respondent, Anne Dostert Winter, and by way of 
answer to the petition for and writ of Habeas Corpus, states as follows: 

1. Respondent admits the first paragraph of the petition. 

2. Respondent admits she is a citizen of the United States, but de- 
nies all other allegations of the second paragraph of the complaint. 

3. Respondent admits the third paragraph of the complaint. 

4, Respondent admits the divorce between the parties as alleged, 
put avers that custody of the infant children was awarded to petitioner 
solely because of a fraud perpetrated on the Court by petitioner, and 
further avers that since the decree of custody there has beena change 
of circumstances of the petitioner which has caused three of the infant 
children to desert from the domicile of the petitioner and his third wife 
and commence to live with the respondent. 

5. Respondent denies the fifth paragraph of the petition and states 
that the allegation that respondent "wrongful removed" said infant chil- 
dren is false and perjurious in that petitioner and his counsel know 
fully that the three children deserted the domicile of petitioner of their 
own volition because of cruel, harsh and inhumane treatment accorded 
them by petitioner. 

6. Respondent denies the sixth paragraph of the complaint and 
states that the said infant children are living with respondent of their 
own volition and refuse to live with petitioner, and further states that 
on at least one occasion petitioner delivered Kathleen Elizabeth Crow- 
ley to the respondent in the District of Columbia, and further states 
that petitioner has repeatedly stated to the infant children and others 
that he does not want the jnfant children living with him, and further 
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states that there has been a change of circumstances since the entry 
of the decree of the Maryland Court such as warrant a decree of cus- 
tody and support to the respondent. | 


| 

7. Respondent denies the seventh paragraph of the complaint, and 
states that petitioner is totally incompetent to provide for the mainte - 
nance, education and moral training of said infants in that petitioner 
has a past and present history of mental illness and is currently taking 
medication to control his emotional instability; that since the decree of 
the Maryland Court petitioner has entertained male friends in his house 
who have sexually molested and abused petitioner's infant daughters; 
that petitioner is physically incapable of providing for the support and 
maintenance of his children in that he has been unemployed for a per- 
iod of a year and has no prospect of any immediate employment; that 
petitioner lives in a house wholly owned by petitioner's mother, Kathe- 
rine P. Crowley, who has claimed petitioner's children as deductions 
from her personal income tax during the past years; that petitioner and 
his mother have physically abused all of the said infant children, in- 
cluding, but not limited to the fact that Stephen Bradford Crowley, Til 
deserted the domicile of petitioner only after he was ieee with a 
beating with a leather riding crop by Katherine P. Crowley, the mother 


of the petitioner. | 


| 
COUNTERCLAIM FOR A DECREE OF CUSTODY AND SUPP ORT 

Respondent counterclaims for a decree of custody and support of 
Stephen Bradford Crowley, III, Kathleen Elizabeth Crowley and Barbara 
Jean Crowley, and states as follows: | 

1. Respondent re-alleges ail matters set forth in the above answer. 

2. Respondent states that petitioner is an unfit custodian of these 
minor children, having led an immoral and profligate life before, dur - 
ing and since the time of litigation in the Maryland Court. | 
3. That petitioner is mentally unfit to have custody of the minor 
children. | 
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4. That petitioner's mother, the de facto custodian of the said 
minor children in the past, is mentally and morally unfit to have cus- 
tody of the minor children. 

5. That respondent has been found to be qualified to care for and 
to have custody of the said minor children by the Maryland Court since 
the entry of its decree; that she is employed, and is married to Philip 
Winter, also employed and of sound mental and moral character. 

WHEREFORE, respondent prays: 

1. That the Writ of Habeas Corpus heretofore issued be discharged. 

2. That the Court conduct full hearing and inquiry into the custody 
and support of said infant children, Stephen Bradford Crowley II, 
Kathleen Elizabeth Crowley, Nancy Anne Crowley and Barbara Jean 
Crowley and award custody and support to the respondent. 

3. That the Court award support for the children pendente lite and 
permanently. 

4. That the Court award respondent costs and attorney fees. And 
for such other relief as may be justified on the premises. 


DISTRICT OF COLUMBIA, ss: 

Anne Dostert Winter, being first duly sworn on oath deposes and 
states that she has read the foregoing Answer to Petition for and Writ 
of Habeas Corpus and Counterclaim for Decree of Custody and Support, 
subscribed by her below, and that all contained therein is just and true 
to the best of her knowledge except those matter stated upon informa- 
tion and belief, and as to those matter she verily believes them to be 
true. 


ANNE DOSTERT WINTER 
Respondent 


[Notarial Certification and Certificate of Service] 
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TRANSCRIPT OF PROCEEDINGS 
(Washington, D.C., November 10, 1965) | 

[2] THE DEPUTY CLERK: Inthe Matter of Stephen Bradford 
Crowley, Kathleen Elizabeth Crowley and Barbara Jean Crowley versus 
Anne Marie Crowley also known as Anne Dostert Winter. All parties 
and witnesses in that case please come forward. 

MR. DOSTERT: Your Honor, in this action lam representing the 
defendant. We have filed a counterclaim to the writ of habeas corpus 
for a decree of custody and support in this case, and I would ask in 
view of the counterclaim that the matter be calendared as a regular ac- 
tion for custody on the calendar of the Court to be assigned by the As- 
signment Office. | 

THE COURT: What do you have to say? | 

MR. HELFAND: I strongly oppose that, Your Honor, in each and 
every respect. Iam prepared to put on the witness stand, I came pre- 
pared to put on the stand the father who does have lawful custody under 
a court order. The children have been here. The writ commands the 
defendant to produce the bodies of the children for hearing today. I 
haven't seen the children here at court. | 

MR. DOSTERT: The children are in the court building available on 
call. I did not bring them to the courtroom because I didn't know how 
the Court would like to handle this. 

THE COURT: Let me read this. Why don't you all sit down? 

[3] (A pause.) 

MR. HELFAND: May I assist the Court in one respect ? have 
not yet received any motion on behalf of — that Mr. Dostert filed. I 
understand he filed it yesterday as far as this motion for a mental test. 
I have seen his pleadings just on a brief look through the file. I am 
prepared today to even agree that Your Honor should hear any largu- 
ment on his motions, any argument that he wishes to present Bf the 
Court in any respect on this case. 
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I would like to point out to the Court to assist it that there isa 
case filed in the Court of Appeals of Maryland between these two par- 

ties entitled Anne Marie Crowley Winter v. Stephen Bradford Crowley, 

Jr., in which the Court of Appeals of Maryland has decided this exact 

issue, the same contentions on my brief look through his motion as to a 
shock treatments or mental incapacity and everything in that respect. 

I have brought this case to the Court. 

The Court of Appeals did go into the same tests as far as their al- 
legations of his mental incapacity, his nervous breakdown, and they 
say: 

"This condition, in the opinion of a reputable psychiatrist, 
was caused by the wife's adulteries and the breaking up of the 
home by the wife. The plaintiff [Mr. Crowley] appears to be 
on the way to complete recovery. He is impressive as a wit- 
ness in his own behalf. [4] Testimony offered by him shows 
that he is a good father and in all respects a fit and proper 
person for the children." : 

The court specifically went into every issue that Mr. Dostert now 
raises. They have tried to circumvent this court of Maryland's opin- 
ion, Judge Pugh's ruling. It is my understanding that Mrs. Crowley is 
now cited for contempt by Judge Pugh and faces that contempt hearing 
if and when the Circuit Court of Maryland will have jurisdiction. 

I have tried to advise Mr. Crowley not to go into this home where 
she now has the children and try to take the children away but try to 
come to this Court and properly get the children back. I don't feel 
they will show any reasons for detaining these children, and I would 
ask the Court to forthwith turn them over. 

I make the proffer to Your Honor that should Your Honor deter- 
mine that he would like to set this down, I would ask Your Honor to 
award him the custody, and I will personally guarantee Mr. Crowley 
stands ready to guarantee that these children will be brought forth to 
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this Court in an effort for this Court to determine if there should arise 
any change in circumstances. We stand ready to do anything this Court 
so orders, but I feel that under this situation this man is certainly en- 
titled to have his children back. | 

[5] MR. DOSTERT: May it please the Court, the facts in this case 
are that the first child ran away in June of 1963 from the petitioner; 
that between that time and now petitioner took no action whatever tore- 
cover them. | 

THE COURT: They are not the facts. There are no facts. 
have had no testimony. | 

MR. DOSTERT: Well, no. These are the allegations of the Com- 
plaint that Iam getting this from. They are under oath. | 

THE COURT: This is a writ of habeas corpus. The scope of in- 
quiry is narrow. It goes to the jurisdiction. They have proof, a certi- 
fied copy of a Maryland decree that says in litigation between these 
parties he was awarded custody. | 

MR. DOSTERT: That is correct. 

THE COURT: Under the Boone case this is entitled to full faith 
and credit. 

MR. DOSTERT: As to all matters that were before the court at 
that time. I wish the Court to consider what has passed in the ensuing 
four years after that decree. 

THE COURT: But that would not go to habeas corpus, would it? 
That would be on your changed circumstances argument which would 
be a suit for custody and for an award of custody based on changed cir- 


cumstances. | 
MR. DOSTERT: That is correct, Your Honor. | 
[6] THE COURT: But I do not see how you can question the fact 
that he is the legal custodian of those children under that decree. 
MR. DOSTERT: Well, I question his right to custody on this date 
for this reason: that, first of all, he has sat for three years doing ab- 
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solutely nothing about it. I think he has waived any right to custody of 
these children. 

THE COURT: About what? 

MR. DOSTERT: What? 

THE COURT: What has he done nothing about ? 

MR. DOSTERT: Well, the oldest child ran away in June 1963, and 
this is the first utterance that has been heard out of the petitioner with 
his urgent need to have the child now. 

The second child departed on November 25, 1964, according to the 
petitioner, a year ago. And this is the first utterance out of him that 
he has this urgent need to have the child back now. 

The third child left six weeks ago. And he is now in Court asking 
for the three children back. 

The facts are that they are presently — and we offer to make a 
proffer ~ that they are enrolled in school. The two girls are attending 
St. Thomas Apostle parochial school. The oldest one, Stephen Brad- 
ford Crowley, Il, is enrolled in Alice Deal Junior High School. That 
this would be completely [7] disruptive to make a pendente lite order 
at this time, what in effect would be a pendente lite order, which might 
possibly be changed. 

THE COURT: It would not in effect be a pendente lite order. This 
is habeas corpus which goes to jurisdiction. He has an order from a 
court of competent jurisdiction and has had this litigation. What you 
are asking for is a pendente lite order which would change that. You 
are trying to put him on the defensive. Actually, he is the only one that 
comes in here with any indicia of right. 

MR. DOSTERT: Well, I have filed an Answer under oath, Your 
Honor, which outlines clearly the change of circumstances. For in- 
stance, the sexual molestation of two of the girls occurred after the 
Maryland court proceeding which we are prepared to fully document 
with the testimony of a physician who examined the girls. 
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THE COURT: There is nothing in your Answer that goes to the 
real inquiry before the Court, that is, to jurisdiction. You are alleg- 
ing facts which might make out a case for a claim of custody on your 
part. But as of now there is nothing that goes to the jurisdiction of that 
Maryland court other than your bland assertion that there was a fraud 
worked on that court. Now, counsel has said this has gone up to ithe 
Maryland Court of Appeals and that you raised the same point there; 
and certainly they are the ones that decide whether [8] there was a 
fraud committed on them. | 

MR. DOSTERT: Well, may I specifically raise the facts which are 
in the pleadings which are a change of circumstances? Now, the Mary- 
land decree was entitled — 

THE COURT: Change of circumstances does not go toa habeas 
corpus. That is my point. You may have grounds for a custody suit. 
That may be well and good, I do not know, but the thing is, that is some- 
thing that is apart from the facts. They are here on a petition for ha- 
beus corpus. The narrow inquiry is who has the right to have these 
children. ! 

MR. DOSTERT: Right. | 

THE COURT: The only one who has the right to have these chil- 
dren as of now is the petitioner because he has exhibited a certified 
copy of a decree of the Maryland court, a court of competent jurisdic- 
tion, which in litigation between these two parties awarded him custody, 

MR. DOSTERT: That is correct, Your Honor. Now, in the ensuing 
years, however, and the defense to this writ of habeas corpus is the 
change of circumstances. This Court has now before it all of the things: 
that happened in the last four years which it must take into considera- 
tion whether this petition for a writ of habeas corpus should be granted 
or whether it should be denied. | 

THE COURT: You may have put it in as an opposition, but it is not 
a responsive opposition. It does not go to the [9] legality of the custody. 
The legality of custody, as I say, is a narrow issue. Now, if you hada 

| 


| 


| 
| 
| 
1 
| 
| 
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superseding order of another court or you had something to show that 
that order was not effective or that it was defective, then you might 
have something. But what you put in as your response to his petitionis 
not responsive. You allege facts which may be another cause of action, 


put it is not responsive to this petition. 
MR. DOSTERT: Well, it is responsive, I respectfully submit, Your 
Honor, in this respect: that if the petitioner is an unfit custodian, this 


man as alleged in the response, then before this Court transfers these 
children by its writ of habeas corpus jt should inquire into the fitness 
of his person at this date, not as of the date of the Maryland decree. 
We concede that that is res judicata on everything before us. 

But we question as of this date whether he is a fit custodian, and 
the reason we question it is set forth clearly. He has been unemployed 
for the past year on workmen's compensation, I understand. We do not 
fee) that he has the finances to undertake the custody of these children. 
He has this history of emotional instability and, according to the best 
of our knowledge and belief, is now taking medication to control that. 

The next fact that we have alleged is that during the intervening 
and ensuing four years that male visitors [10] entertained by this man 
in his home sexually molested these two children with his knowledge. 
It came to his knowledge afterwards, and that visitor was yet permitted 
to remain in his house. 

We have also stated that during the intervening period the oldest 
child, Stephen Bradford Crowley, II, deserted only because he was 
threatened with a leather riding crop by the petitioner's mother who 
lives next door. 

Now, these facts demonstrate — and these are not all the facts that 
we wish to prove at a hearing on this — but they make out a prima- 
facie case that this person is an unfit custodian today. This is the es- 
sence of the defense. 

MR. HELFAND: May it please the Court, I am trying to look for 
the best interests of the children, naturally. I would assert to this 
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Court that, one, we are placed in the awkward position of having a 
mother take the children from Maryland under a proper decree. 

MR, DOSTERT, Well, — | 

MR. HELFAND: When I say "taking,’’ excuse me, any way you 
want it to be. They are there, whether you say they left ~ | 

MR. DOSTERT: I want — | 

THE COURT: I will give you a chance to reply. I do not like this 
interrupting. Counsel in this jurisdiction are learning discourtesy day 
by day. Give the other mana [11] chance to say something. I have nev- 
er let anybody go out of this Court that did not have full opportunity to 
say everything they wanted to say. Most of the time it is to their detri- 
ment, but they have always had a chance to say everything they wanted 
to say. It is his turn to talk. You talk. | 

MR. HELFAND: The mother has the children in any way the chil- 
dren got there. Whether they got there ona bus, whether they were 
prompted to go there or what have you, they are now in the custody of 
the mother. The father has the legal custody of these children. 

It is our contention, Your Honor, that if this woman wants to as- 
sert her change in circumstances, let her come into the proper juris- 
diction which in this case is a Maryland jurisdiction because Maryland 
had the children. She is unlawfully holding them as opposed to this 


order. If the children were then brought into Maryland, she could then 


come in if she wanted to allege sexual molestation, mental incompeten- 
cy, anything she wants to do, let her go before the court, let her tell the 
court. If that is the truth, the court will find such and they will award 


her the children. She is trying to circumvent this by allowing the chil- 
dren to remain here and avoiding coming into Maryland and now asking 
this Court to look into a change of circumstances. | 
I might also point out that the Court of Appeals of [12] Maryland 
said in their opinion — and this case, by the way, Your Honor, is found 


at 190A.2d 87 -- that it is against the best interests of the children. we 
| 
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™* * * we think that a change of custody is not desirable 
unless there issome strong reasonfor it. These children have 
gone through the very disturbing experience of the separation 
of their parents and of their own separation from one parent. 
To repeat the latter process by separation from the parent 
who now has their custody and is fit to have it, without some 
clearly apparent benefit to the children to be gained thereby 
would, in our opinion, be definitely contrary to their best in- 
terests.” 

I think that that passage there clearly speaks for this case. Weare 
allowing the children to remain in this jurisdiction. They now have to 
change schools again, and we say they were going to school, they were 
fed. Let her come out to Maryland and let her make her contentions 
and if the court so finds, she has got them. 

MR. DOSTERT: Your Honor, may I reply? 

THE COURT: Yes. 

MR. DOSTERT: Or do you wish to read that ? 

THE COURT: Go ahead. 

MR. DOSTERT:' Your Honor, the petitioner in this case has pro- 


cured the circumstances which prohibit the [13] respondent from liti- 
gating in the Maryland court. After the respondent's attorney had with- 


drawn from the case out there, they served upon him a motion to adju- 
dicate her in contempt of the court, knowing that she was a resident at 
that time and had been such for a long period of time of the District of 
Columbia. The court ex parte adjudicated her in contempt. I might 
add that the attorneys for the petitioner also moved to adjudicate me 
personally in contempt of the Maryland court which was refused at that 
time. 

THE COURT: She was before that court, though, wasn't she? 

MR. DOSTERT: She was living in the District of Columbia and had 
been so for many months at the time of the filing of that motion. 
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| 
THE COURT: I mean, the case. Once the court acquires basa 
tion — | 
MR. DOSTERT: Her counsel had withdrawn. There was no| coun- 
sel of record to serve this on. So, there presently is an ex parte adju- 
dication of contempt out there which in effect prohibits her from even 
setting foot in the State of Maryland lest she wished to lose her job 
which she now has and be sentenced to jail unless she can put up some 
sort of a reason why she shouldn't. | 

THE COURT: I think people ought to obey courts. She would not 
be in contempt unless she has done something [14] the court told her 
not to do. | 

MR. DOSTERT: The only thing that she has done in this cane is 
permit the children to live with her. She has not asserted custody. As 
a matter of fact, if the children are asked, and if she is asked, the re- 
spondent will state they are free to go any time they wish. And they 
are. And if the children are asked where they wish to be, which is of 
prime importance I might add, I think their answer will speak for it- 
self. | 

Now, this allegation of taking the children is simply not true. The 
Maryland court, I might add, in the opinion before Your Honor, Judge 
Pugh found at the time of the hearing that is contained in that opinion 
that this respondent was a fit custodian, stated that she had made re- 
markable improvement; and whereas she was a fit custodian, that she 
had not demonstrated unfitness on the part of the petitioner according 
to Judge Pugh's view, which is res judicata again. | 

Now, before this Court now the writ of habeas corpus depends not | 
only upon the filing of a valid Maryland decree to which the Court can 
take judicial notice but in that there has been a period of more than 
four years intervening it is incumbent, since this is the Domestic Rela- 
tions Branch and the welfare of the children are at issue by this, atthis 
point to demonstrate that he is here and now a fit custodian of these 
children. 
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[15] THE COURT: Do you have anything else to say? 

MR. HELFAND: No. I think the issue is clear, Your Honor, ex- 
cept that I stand ready to produce Mr. Crowley, put him on the stand if 
Your Honor so desires. : 

MR. DOSTERT: ' Your Honor, may I ask, if we are to proceed with 
the habeas corpus, for a continuance of one week? This was servedon 
the respondent on Saturday. I will have to summon witnesses in and do 
other preparatory work forthe hearing which I have not had time to do 
in the space of two working days. Many of these witnesses live in sub- 
urban Maryland. I have to locate them and I wish to call them to testi- 
fy. 

THE COURT: The marshal's return said this was served the 6th 
of November. 

MR. DOSTERT: That is correct, Your Honor, and this is the 10th 
of November. It was served on Saturday. 

THE COURT: I.do not see any grounds for a continuance. In fact, 
I do not see any defense to the writ, Mr. Dostert. 

MR. DOSTERT: Your Honor, I don't understand the ruling of the 
Court. Is the Court prepared to rule even if this petitioner is an unfit 
custodian that it is bound by the Maryland decree four years old? 

THE COURT: That is not before me. AllI am going to do is Iam 
going to grant the writ. The children are to be turned over today. And 
Iam going to dismiss your counterclaim [16] on the basis of forum non 
conveniens because this is a matter which was proper ly before the Mary- 
land court and, as our court of appeals has said, in these matters 
where there is concurrent jurisdiction we ought to accede to the Mary- 
land court if they have first acquired jurisdiction and they have all the 
indicia of the case. Now, this was the home of the family before the 
break-up. This is where the children were brought up. This is where 
this matter was first litigated. I do not like the idea of just trying to 
play one court against another and shop for rulings. 

MR. DOSTERT: Your Honor, may I — 


| 

| 
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THE COURT: In other words, by her own wrongdoing your client 
by having the children come in whether she took them, enticed them, or 
otherwise, had to violate the court order. By her doing that she does 
not put herself in any better position than she was before. 


| 

MR. DOSTERT: May I just raise one other point, Your Honor ? 
The petitioner himself delivered Kathleen Elizabeth Crowley to the re- 
spondent in the District of Columbia not four months ago. He brought 
her in from his home and left her with the respondent. ! 

THE COURT: That is something you can raise before the court in 
Maryland. 

Do you understand the Order Iam making ? 

[17] MR. HELFAND: Yes, I do, Your Honor. 

THE COURT: The writ is granted, the children are to be turned 
over, and the counterclaim is dismissed as of today because this Court 


rules that we should not take jurisdiction. This is not the convenient 
forum. That forum, out there, acquired jurisdiction over the subject 
matter and over these parties. That is the forum that ought to decide 
any changed circumstances. | 

MR. DOSTERT: Your Honor, may I request that you enter/a stay 
in this case because I do feel in view of the urgent circumstances that 
we would wish to consider appeal, and with all due respect. | 

THE COURT: You have the right to appeal but I would not grant a 
stay because this man has a court order which says that he was awarded 
custody, and you have offered nothing which in any way goes againsthis 
right to have custody of the children. | 

MR. DOSTERT: The equity ~ | 

THE COURT: As I say, you may file all the appeals you want but I 
am not going to stay my order because I feel I made a judgment now 
based on what I have read and what I have heard. That is my rulingand 
it ought to take effect immediately. I do not believe in stays. | 

MR. DOSTERT: Well, may we — Is the Court then ruling ae 
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the taking of testimony on the case? I thought [18] that we would have 
at least the opportunity to present testimony, Your Honor. 

THE COURT: You just saidthat you wanted a delay to presentsome 
testimony, and I asked you what type of testimony you were goingtopro- 
duce. And the type of testimony that you were going to produce as I 
told you, I think on at least two occasions, was not responsive to the ac- 
tionable issue raised by the writ. Now, I sit here and listen to a lot of 
inconsequential and irrelevant and immaterial testimony but not be- 
cause I like to, and when I can see that you have nothing which actually 
goes to the only issue raised by this writ I feel that there is no sense 
in listening to it. 

I have already ruled, and one thing that any member of any court 
dislikes is to have to keep explaining and to have to keep arguing your 
ruling. You have already indicated you know the procedure if you dis- 
agree with my Order, so I suggest that you follow that if that is what 
you want to do. But I would suggest that the best interests of your client 
and of these children is, if this is sincerely your interest, to litigate it 
in the Maryland court which is the court that really had the empathy 
with this family and with all the issues, not in this Court. 

MR. HELFAND: Thank you very much, Your Honor. 

(Thereupon, at approximately 12:38 p.m., the parties withdrew 
from the courtroom.) 


[19] (At approximately 12:43 p.m., all parties again being 


present, the following proceedings were had:) 

THE COURT: Mr. Dostert, it was reported to me that you had the 
children in the building, that you would produce them as soon as I would 
order. 

MR.DOSTERT: Yes, Your Honor. 

THE COURT: Now, I understood from counsel when you went out 
you refused to produce the children. 

MR. DOSTERT: I asked counsel to delay this until I could request 
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an order from a Judge of the Court of Appeals staying this Order pend- 
ing appeal. 

THE COURT: But you already had asked me, hadn't you, and Thad 
refused that; and I said deliver the children forthwith. 

MR. DOSTERT: That is correct. 

THE COURT: Now, are you prepared to deliver them? | 

MR. DOSTERT: Yes. The children are in the courtroom here, 

Your Honor. 

MR. HELFAND: One is missing. | 

(The respondent left the courtroom to get the third child.) 

MR.DOSTERT: My point is only this, Your Honor: that when the 
children go to Maryland this action will be moot and any rights that I 
have before the appeals court, which I know you disagree with and I re- 
spectfully disagree with you, [20] will be extinguished by this proce- 
dure. ! 

THE COURT: You have a right because the children are in this 
jurisdiction, but Iam turning them over right now. You have a right 
to go before the Court of Appeals. You said you have a right to do it 
by 1:30, but you do not have a right to in any way delay the effective- 
ness of my Order. ! 

MR. DOSTERT: Your Honor, I do not have the right to do that, but, 
as I say, once the children are transported to Potomac, Maryland, lam 
sure the petitioner will state to the Court of Appeals that anything Ido 
up there is moot. 

THE COURT: No. I will direct you, therefore, that you keep the 
children in the District at least until he has had an eas to pre- 
sent his matter to the Court of Appeals. 

MR. HELFAND: No problem. 

MR. DOSTERT: Fine. Thank you, Your Honor. | 

MR. HELFAND: May counsel both approach the bench in view of 
the fact the children are here for one second, Your Honor ? 

THE COURT: Yes. 
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(Counsel for both sides approached the bench and conferred 
with the Court, which conference was not reported.) 

THE COURT: I think you understand what the situation is going to 
be. The children will be turned over at this [21] time to the petitioner. 
Mr. Dostert will be given an opportunity to apply to the Court of Appeals 
today for a stay of my Order, and you agree not to remove the children 
until such time as the Court of Appeals can rule on the stay. 

MR. HELFAND: Yes. You say, "until such time.” If they don't do 
it today, Judge, that is the only thing Iam looking out for. 

THE COURT: You will be appearing before the Court of Appeals, 
and what counsel was afraid of you would be saying that the children 
have now moved out to Potomac and therefore the case is moot. So, if 
you have the children here in the jurisdiction today and when you are 
arguing this, they would not have their jurisdiction moved out. I would 
suggest you get an Order to me as soon as possible so I can sign it so 
that they can go upstairs and have something to take to the Court of Ap- 
peals. 

MR. HELFAND: I will do that right away, Judge. 

STEPEHN BRADFORD CROWLEY, II: Your Honor 2 

THE COURT: Yes? 

STEPHEN BRADFORD CROWLEY, III: May my sister and I have 
a chance to talk to you? 

THE COURT: No; not at this time. 


[Filed November 10, 1965] 


ORDER 


This matter came on as a petition for Writ of Habeas Corpus by a 
father of three children of a marriage between the plaintiff and defend- 
ant which has since been dissolved on March 21, 1961. The petitioner 


JA 23 


was awarded an absolute divorce on the grounds of adultery and he was 
awarded custody of the three children, who are the subject of this mat- 
ter. That Decree was affirmed on appeal by the Court of Appeals of 
Maryland, 231 Md. 323, 190 A.2d 87, April 16, 1963. In the return to 
the Writ the respondent has included a counterclaim for custody, She 
alleges that the children want to be with her and also that the petition- 
er is unfit to have custody and that this unfitness has been shown by in- 
cidences since the Maryland Decree. | 

It is therefore ADJUDGED, ORDERED AND DECREED, this 10th 
day of November, 1965, that the Petition is granted and the Rule made 
absolute and the children delivered forthwith to the petitioner. | 

It is FURTHER ORDERED that the counterclaim which was included 
in the Response to the Writ is hereby dismissed on the basis of forum 
non conveniens and out of comity to the Circuit Court of Montgomery 
County, Maryland, which Court acquired jurisdiction of these parties 
and subject matter, which Court is in a better position to determine the 
issues now sought to be raised by the parties. Brown v. Stevens, 118 
U.S. App. D.C. 57; 331 F.2d 803. (1964) | 


| 
It is also ordered that the petitioner shall not remove the children 
from the jurisdiction until such time as the respondent has an oppor- 
tunity to seek a stay of this order in the District of Columbia Court of 
Appeals. 


JUDGE 


| 
| 
| 
[Filed December 13, 1965] | 
| 


MOTION FOR SUMMARY REVERSAL OF THE TRIAL COURT 


Recognizing that a Motion for Summary Reversal is rarely war- 
ranted, appellant Anne Dostert Winter respectfully moves this Court 
for Summary Reversal in that the judgment of the trial court is patent: 
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ly and directly in clear conflict with every applicable appellate deci- 
sion in the District of Columbia, and states as follows: 


STATEMENT OF THE CASE 


On November 4, 1965, Stephen Bradford Crowley, Jr., through his 
attorney, filed a petition for a writ of Habeas Corpus, which writ was 
issued against Anne Dostert Winter. The writ, served on respondent 
on November 6, 1965, commanded her to bring Stephen Bradford Crow- 
ley, I, Kathleen Elizabeth Crowley and Barbara Jean Crowley to the 
Court on November 10, 1965. The writ asserted that respondent had 
"taken and detained" the three minor children, and that respondent was 
"restraining" them from their liberty. 

The petition for the writ recited that respondent had allegedly 
“wrongfully removed" the infant children from the custody of the peti- 
tioner. It further set forth an order dated March 21, 1961 awarding 
custody of the infant’ children to the petitioner, signed by a Judge of the 
Circuit Court of Montgomery Court, Maryland. 

An answer to the petition and writ and acounterclaim for a decree 
of custody and support was filed on November 9, 1965, together with a 
motion for mental examination of the petitioner. 


The answer and counterclaim admitted the Maryland decree of 
custody. It denied that respondent had removed the infant children, as- 
serting that the children had deserted the domicile of the petitioner 
because of harsh and cruel treatment and that they were living with re- 


spondent of their own volition. 


The answer and counterclaim further averred a change of circum- 
stances since consideration of custody by the Maryland Courts in 1961 
and in June 1962 when a petition for a change of custody was heard in 
Montgomery County. 

The changed circumstances alleged were as follows: 

1. That there had been cruel, harsh and inhumane treatment by 
petitioner. 


JA 25 


2. That there had been physical abuse of the children by petition- 
er and petitioner's mother including, but not limited to an incident when 
Katherine P. Crowley, petitioner's mother, threatened the oldest child 
with a beating using a leather riding crop. | 

3. That petitioner had on one occasion delivered one of the infant 


children to respondent's custody after November 24, 1964. 

4, That petitioner, with a past history of mental illness was pres- 
ently mentally unfit to have custody. 

5. That the petitioner had entertained male friends in his home 
who sexually molested the female children. 

6. That petitioner had been unemployed for one year and is physi- 
cally incapable of providing the support and maintenance for the \chil- 
dren. | 

7. That petitioner lives in a house wholly owned by his mother 
and that his mother has claimed the children as deductions on her per- 
sonal income tax during the past years. | 

8. That petitioner's mother has been in fact the custodian of the 
infant children and that she is mentally and morally unfit for such de 
facto custody. 

The case came on for hearing before Judge Joseph Ryan of the 
Domestic Relations Branch of the Domestic Relations Court on fore 
ber 10, 1965. 

After reading the pleadings in the case, the trial court took the 
view that the Maryland decree of 1961 and the decision of 1962 on the 
petition for change of custody were conclusive on the matter of custody 
(Tr. 6). 

The court stated that the change of circumstances since the Mary-. 
land orders was not a defense to the Writ of Habeas Corpus (Tr, 8) and 
that if respondent wished to claim custody she would have to do $0 in 
litigation before the Montgomery County Court (Tr. 16). | 

Respondent's counsel requested a continuance of one week to pre- 
pare his client's case and summon witnesses (Tr. 15). Counsel indi- 
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cated that the writ was served on Saturday, November 6, 1965 and that 
he only had two working days to prepare his case. The court refused 
this continuance, stating 'I do not see any ground for a continuance. In 
fact, I do not see any defense to the writ, Mr. Dostert."" (Tr. 15) 

The trial court refused to hear any testimony (Tr. 18) from either 
petitioner, respondent or witnesses, stating that such testimony would 
be irrelevant, immaterial and inconsequential; that there was "nosense 
in listening to it."’ (Tr. 18) 

The trial court ordered that the children be delivered to petitioner 
forthwith, but ordered that petitioner keep them within the District of 
Columbia until respondent applied for a stay of execution by the D.C. 
Court of Appeals. 

Notice of appeal was filed by respondent on November 10, 1965, 
and on that date the District of Columbia declined to order a stay of 
execution pending appeal. 


ARGUMENT 


I. Ina Habeas Corpus proceeding involving custody of children 
the court sits in equity just as ina custody dispute ina divorce case, 
and the only issue is the welfare of the children. The Habeas Corpus 
writ is not a basis for action of the Court on a sheer technical basis, 
Stickel v. Stickel, 18 App. D.C. 149, citing Wells v. Wells, 11 App. D.C. 
392, 395; Slack v. Perrine, 9 App.D.C. 128. See also Boone v. Boone, 
76 U.S. App.D.C. 399, 400, 132 F.2d 14, 15, (cert. denied 319 U.S. 762) 
and Boone v. Boone, 80 U.S-App.D.C. 152, 150 F.2d 153 which cites the 


Stickel case with approval. 

See also Langan v. Langan, 80 U.S-App.D.C. 189, 150 F.2d 979, in 
which Associate Justice Miller cited the Maryland law in Habeas Cor- 
pus proceedings with approval: 


"The Maryland law is very explicit in requiring 
that when a child is brought before a court or judge, 
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even on habeas corpus, the judge shall be guided 
and controlled by 'parental consideration’ of what is 
demanded by the best interests of the child and that 
custody shall be determined without reference to any 
alleged technical claim or right of custody." (foot- 
note omitted) 


Justice Miller stated ina later portion of this opinion: 


"It is obvious that appellant's case was presented, 
solely, on the theory of technical, unlawful detention 
and with no consideration for the present welfare of 
the child." 

See also Brown v. Stephens, 118 U.S. App. D.C. 57, 331 F.2d /803, 


which cites the Boone case: 


'. . when the child comes under the control of 
another jurisdiction, its courts have equal power. 
Whichever court exercises that power should respect 
the earlier judgment, to the extent that issues there 
presented were judicially determined. That thatex- | 
tent the doctrine of res judicata and the full faithand | 
credit clause should apply." | 


Il. Ina habeas corpus proceeding involving infant children, th ! e 
court sits in the capacity of parens patriae, "making its awards, sole- 
ly, according to the interests and welfare of the Children" Langan Vv. 
Langan, 80 U.S. App. D.C. 189, 150 F.2d 979. 

Il. Theaction of the trial court was manifestly incorrect. The plead- 
ings in the case at bar clearly distinguish it from the case of Brown v. 
Stevens, supra. That case did not overrule the Boone or Langan cases, 


but was decided solely on a narrow factual issue. 


1. The child and custodian resided in Maryland. In the case at 
bar the pleadings showed the children and respondent to be 
residents of the District of Columbia. The only non-resident 
was the petitioner. 
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The original decree of the D.C. Court awarded permanent cus- 
tody to a domiciliary of Maryland. In the case at bar there 
had been no award by a D.C. Court. 

The plaintiff had filed a petition for a change of custody in the 
Maryland Court, which rendered a judgment adverse to his 
claim. In the case at bar, respondent has not filed any suit 
for a change of custody in the Maryland Courts during the 
years she has resided in the District of Columbia. 

Petitioner in the Brown case instituted the proceedings in the 
D.C. Court within a few months of the Maryland Court order. 
In the case at bar, custody was last considered by the Mary- 
land Court 3-1/2 years ago. 

IV. The doctrine of forum non conveniens does not override the 
question of the present welfare of infant children in custody cases in- 
cluding habeas corpus proceedings. Boone v. Boone, 80 U.S. App.D.C. 
152, 150 F.2d 153. 

V. The case at bar does not involve a possible abuse of discretion 
by the trial court. The arbitrary refusal of the trial court to hear any 
testimony and evidence created a situation wherein there was absolute- 
ly no basis upon which discretion could be exercised. 

WHEREFORE, Appellant Anne Dostert Winter moves this Honor- 
able Court for summary reversal of the trial court, and for costs and 
attorney fees. 


PIERRE E. DOSTERT 
Attorney for Appelant 


[Certificate of Service, dated December 10, 1965 ] 


[Filed December 23, 1965] 


OPPOSITION TO MOTION FOR 
SUMMARY REVERSAL OF TRIAL COURT 


The appellee, Stephen Bradford Crowley, Jr.,for answer in ici 

tion toappellant's motion for summary reversalof the trial court states: 
STATEMENT OF THE CASE | 

On November 4, 1965, Stephen Bradford Crowley, Jr. filed a peti- 
tion for a writ of habeas corpus, which writ was issued against Anne 
Dostert Winter. The writ was served upon the respondent on Novem- 
ber 6, 1965 and commanded her to bring three minor children of the 
parties herein, namely, Stephen Bradford Crowley, II, Kathleen Eliza- 
beth Crowley, and Barbara Jean Crowley to the Court on November 10, 
1965. The petition for the writ of habeas corpus stated in paragraph 
numbered 2 that the respondent "is at the present time wrongfully with- 
holding the custody of the said infants from the petitioner." Further 
the petition set forth the marriage, divorce and decision rendered by 
the Circuit Court for Montgomery County, Maryland awarding the peti- 
tioner legal custody of the children. Paragraph 5 of the petition states 
that the respondent has "wrongfully detained and withheld them" from 
the custody of the petitioner. Paragraph 6 sets forth the refusal by the 
respondent to give up possession of the children and states that the de- 
cision of the Circuit Court for Montgomery County, Maryland is ‘enti- 
tled to full faith and credit in the District of Columbia Court. | 

With this petition there was filed a certified true test copy of the 
final decree of the Circuit Court for Montgomery County, Maryland 
awarding the petitioner legal custody of the children. ! 

The respondent answered the petition and filed a counter-claim for 
a decree of custody and support, together with a motion for mental ex- 


amination of the petitioner. Both pleadings were filed on November 9, 
| 


JA 30 


1965, only one day before the hearing onthe petition for the writ of ha- 
beas corpus and not in accordance with the rules allowing five days no- 
tice. The answer admits the Maryland decree of custody, but alleges 
that this was achieved as the result of fraud on the Maryland court. 

The respondent also filed a counter-claim for a decree of custody 
and support. The case came on for hearing before the Honorable Jo- 
seph Ryan, Judge of the District of Columbia Court of General Sessions, 
on November 10, 1965. The Court read all of the pleadings in the case, 
heard argument of counsel for both sides, and concluded that the inqui- 
ry ona writ of habeas corpus is narrow and goes to jurisdiction of the 
Court and that the respondent was only trying to obtain a pendente lite 
order changing custody. (Tr. 7) The Court added, "The narrow inquiry 
is who has the right to have these children . . . You allege facts which 
may be another cause of action, but it is not responsive to this petition." 
(Tr. 8, 9) 

Respondent's counsel requested a continuance of one week to pre- 


pare his client's case and summon witnesses (Tr. 15) His stated pur- 


pose was to produce witnesses to bolster his counter-claim. The Court 
informed counsel that that type of testimony was not responsive to the 
actionable issue raised by the writ. (Tr. 18) The Trial Court did not 
refuse to hear testimony. Judge Ryan learned from respondent's coun- 
sel the type of evidence sought to be produced and decided that there 
was no need for such evidence, as the issues were limited. (Tr. 18). 

Contrary to respondent's statement of facts, Judge Ryan did not 
ever state that testimony from the petitioner, respondent or witnesses 
was irrelevant, immaterial and inconsequential. Judge Ryan was main- 
taining a judicious temperament in the face of having to explain a ruling 
again and again and argue with counsel after a ruling had been made. 
(Tr. 18) 

The Trial Court ordered that the children be delivered forthwith 
to the petitioner which was not done and which necessitated a continu- 
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| 

ance of the proceedings until 12:43 P.M. (Tr. 19, 20, 21) Notice of Ap- 
peal of the Court's refusal to grant a stay of the proceedings was filed 
by respondent on the same date and the matter was argued by both sides 
before this Honorable Court. This Honorable Court's decision was to 
decline a stay of execution pending appeal. | 

Petitioner's petition for citation for contempt is now pending be- 
fore the lower court wherein petitioner avers that respondent has re- 
fused to relinquish possession of two of the minor children to him in 
accordance with the Order of Court which is the subject of this action. 


ARGUMENT 


| 

There is no doubt that habeas corpus is the proper remedy to ob- 
tain discharge of an infant from a detention which is illegal. Langan 
v. Langan, 150 F.2d 979, Brown v. Stevens, 331 F.2d 803. 

Respondent states that habeas corpus is not a basis for action of 
the Court on a sheer technical basis. By making this statement, | | the 
respondent fails to take into consideration the pleadings and arguments 
of counsel presented to the Court. 

The lower court had presented to it the case of Anne Marie Crow- 
ley Winter v. Stephen Bradford Crowley, Jr., 190 A.2d 87 3 decided by 
the Maryland Court of Appeals on the same factual issues that respond- 
ent now asks this Court to consider. (Tr. 3, 4, 11, 12). The lower court 
stated (Tr. 16) that "this is a matter which was properly before the 
Maryland Court and. . . in these matters where there is concurrent 
jurisdiction we cnigeit to accede to the Maryland Court if they have first 
acquired jurisdiction and they have all the indicia of the case." Fur- 
ther the Court added, 'T do not like the idea of just trying to play one 
court against another and shop for rulings." (Tr. 16) 

The facts in the present case are closely analogous to those | ‘in the 
case of Brown v. Stevens, supra. In the present situation as in the 
Brown case, the Maryland Court, after a full and complete hearing of 
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evidence bearing upon the interests of the minor children, awarded cus- 
tody of the children to a custodian domiciled in the State of Maryland. 
The Court in that case refused to re-hear this evidence stating at page 
805, 

"There is no reason why courts of one state should 

not be able to assume with confidence that the courts 

of other jurisdictions will act with wisdom and sin- 

cerity in all matters pertaining to the welfare of this 

child." 

Respondent has admitted that the matters which it now raises in 
urging a reconsideration of the custody award of the Maryland Court 
were considered by the Circuit Court for Montgomery County and the 
findings of that Court were affirmed on appeal to the Maryland Court 
of Appeals and are thus res judicata. Her only basis for seeking re- 
lief inthe present situation is that due to her contempt of the decree of 
the Maryland Court she is unable to seek further litigation of the issues 


in Maryland. This Court has stated in the Langan case, supra, at page 
983, that it does not for a moment sanction kidnapping and encourage 


contempt of court. To grant respondent's motion for summary revers- 
aland to remand the case to the lower court for the purpose of pro- 
ducing evidence already so fully considered by the Maryland Court 
would do just that. It would not only encourage contempt of court and 
the kidnapping of minor children, but it would allow all parties who re- 
ceive adverse rulings in matters of custody to move into a sister state, 
kidnap the children and, claiming change of circumstances, shop for a 
more favorable ruling. This would, of course, encourage violations of 
court orders and circumvent the obtention of justice. It would also re- 
sult in such chaos as to act to the detriment of the best interests of 
minor children. As was stated in the case of Boone v. Boone, 80 U.S. 
App. D.C. 152, 150 F.2d 153 at page 155, "The court should not need- 
lessly thresh over old straw, put should apply the doctrine of res judi- 
cata as far as the nature of the case permits.” 
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It is clear that the children in the present case are domiciliaries 
of the state of Maryland. As was stated by Judge Ryan, the marital 
home of the parties was located in the state of Maryland and both par- 
ties and all of their children were residents of Maryland at the time 
of the trial of the divorce case and the award of custody to petitioner. 
They continued to be so domiciled at the time the respondent petitioned 
the Circuit Court for Montgomery County, Maryland for a change of 
custody, when that Court denied this petition and when the ruling was 
affirmed by the Maryland Court of Appeals. The father, who is the 
legal custodian of the children, is still domiciled in Maryland. | 

As was held in Stevens v. Brown, 194 A.2d 126, 128, the domicile 
of the children is that of the person to whom custody has been awarded 
by a court of competent jurisdiction. Accordingly, the domicile df the 
children in the present case continues to be that of the father who is 
domiciled in Maryland. This is not affected by the fact that the mother, 
originally a domiciliary of Maryland, moved into the District of Colum- 
bia and thereafter, in violation of the court decree, removed the chil- 
dren to the District of Columbia where she is now harboring them. See 
also Boone v. Boone, 76 App.D.C. 399, 132 F.2d 14, cert. den. 319 US. 
762, 87 L.Ed. 1713, 63 S.Ct. 1319 and Langan v. Langan, supra. If, 
therefore, any consideration is to be given as to change of circum- 
stances affecting the interests of the minor children who are the sub- 
jects of this proceeding, the courts of Maryland constitute the proper 
forum for determining such issues. | 

The facts of the present case are clearly distinguishable from 
those of the Langan case, supra. In the Langan case the courts of 
California had decreed a divorce and, refusing to award custody of 
their minor child to either party, had made the child a ward of the 
Court under the care of the Probation Department. Some time later 
the father, unwilling for his child to continue to reside in an orphanage, 
signed a consent order in the California proceeding, consenting to cus- 
tody being awardedtothe child's mother. He later obtained possession 
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of the child and habeas corpus proceedings were held in Maryland 
where the child was then residing with the father. The Maryland Court 
in that case extended full faith and credit to the California Consent Or- 
der award-custody to the mother and did not hear evidence as to any 
change of circumstances existing since the entry of such Consent Order. 
Thereafter, the father moved from Maryland to the District of Columbia 
and habeas corpus proceedings were again instituted. The father was 

a government official employed in the District of Columbia. The Court 
held that the family was in every real sense domiciled in the District 
of Columbia and permitted the presentation of testimony as to the best 


welfare of the child. In a footnote to this decision appearing on page 
981, Footnote 4, the Court stated "While the full faith and credit clause 
of the constitution rests more lightly upon custodial cases than else- 
where, this Court would follow the ruling of the Maryland Court in the 
above case (there being really no change in the circumstances involv- 
ing the parties) except for the very unusual factors appearing in the 


case here which were not at issue at the Maryland hearing — So un- 
usual, in fact, that the Court feels its ruling does not constitute a prec- 
edent of disregard of the full faith and credit clause."" The unusual fac- 
tors consisted of the fact that no award of custody had been made to 
either party upon a hearing on the merits; that the award of custody to 
the mother to which the Maryland Court gave full faith and credit was 
a Consent Order and that at no time had the mother been adjudicated a 
fit and proper person to have custody of the minor child. The Court in 
the text of its Opinion went on to say "When an earlier award has been 
made, casually, updén a consent basis, or without full inquiry — or when 
the decision and the record back of it reveals that it is based upon con- 
siderations of illegality of detention, res judicata and other such formu- 
lae, that decision is entitlted to little weight in another court which, 
later, faces squarely the question of the child's present welfare.” 

It is clear that'in the present case the award of custody was made 
far from casually but upon the basis of two full hearings, one in the di- 
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vorce case itself and the second upon a later petition for change of cus- 
tody and that the finding of the lower court was affirmed upon appeal to 
the highest court in the state. The Langan case by the Court's own 
declaration cannot therefore serve as a precedent for disregarding the 
full faith and credit clause of the constitution so as to permit the "re- 
threshing of old straw" and the reopening of matters which are ‘i ju- 
dicata. 

WHEREFORE, Appellee, Stephen Bradford Crowley, Jr., moves 
this Honorable Court to dismiss Appellant's motion for summary re- 
versal and additionally asks this Honorable Court to award costs) and 
reasonable attorneys fees to him. | 


Respectfully submitted, 


BARRY H. HELFAND 
Attorney for Stephen Bradford cromey, Jr. 


[Certificate of Service, dated December 22, 1965] 
AFFIDAVIT IN SUPPORT OF ATTORNEY'S FEES 


| 
Your affiant, Barry H. Helfand, states that he has performed legal 
services on behalf of the petitioner in the above captioned cause and 
has expended a total of 26 hours as follows: 


Consultation with the petitioner and 
preparation of petition 4 hours 


Argument of petition before trial court 
and appellate court and presence in 
Court therefor 7 hours 


Consultation with respondent's counsel 1 hour 


Preparation of answer and opposition to 
appellant's motion for summary reversal 14 hours 


Total: 26 hours ! 
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BARRY H. HELFAND 
Attorney for Stephen Bradford Crowley, Jr. 


[Notarial Certification and Certificate of Service, dated December 22, 
1965 | 


[Filed December 28, 1965 | 


ORDER 

Onconsideration of the motion filedby appellant, Anne Doestert Win- 
ter, for summary reversal of the trial court and for costs and attor- 
ney's fee, and appellee's opposition to said motion, it is Ordered that 
the motion be and it is hereby denied. 

Further, on consideration of appellee's request for an award of 
costs and attorney's fee in said cause, it is Ordered that said motion 
be and it is hereby denied. 


BY THE COURT: 


ANDREW M. HOOD, 
Chief Judge. 
December 28, 1965 
Copies to: 
Honorable Joseph M. F. Ryan, Jr., 
Judge, D.C. Court of General Sessions. 
Clerk, D.C. Court of General Sessions. 


Pierre E. Dostert, Esquire, 
888 17th St. N.W. 
Attorney for Appellant. 


Barry H. Helfand, Esquire, 
8213 Fenton St., Silver Spring, Maryland 
Attorney for Appellees. 


[Filed January 6, 1966] 


MOTION FOR LEAVE TO FILE BRIEF, 
TIME FOR FILING HAVING EXPIRED 


| 

Comes now Pierre E. Dostert and moves this Honorable Court for 
Leave To File Appellant's Brief, Time for Filing Having Expired and 
states as follows: 

1. Appellant's counsel has deferred filing of brief for considera - 
tion by this Court of appellant's Motion for Summary Reversal of the 
Trial Court, which has been denied. 

2. Due to the heavy trial schedule and the year end holidays,| Ap- 
pellant's counsel has not been able to research, write and submit this 
brief within the allotted time. ! 

WHEREFORE, Appellant prays this Court for leave to file Appel- 
lant's Brief, submitted with this Motion, time having expired. __ 


Respectfully submitted, 


PIERRE E. DOSTERT 
SAMUEL C. BORZILLERI 
Counsel for Appellant 


[Certificate of Service ] 


[Filed January 12, 1966] 


OPPOSITION TO MOTION FOR LEAVE TO FILE BRIEF 


Comes now, Stephen Bradford Crowley by his attorney, Barry H. 
Helfand, and moves this Honorable Court to deny the Motion for Leave 
to File Appellant's Brief and states as follows: 
1. Notice of Appeal was filed by appellant on November 10, 1965. 
2. On November 16, 1965 appellant filed herein a statement of er- 


ror and a designation of record which was supplemented on November 
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22, 1965. Appellee's counter designation of record was filed Novem- 
ber 19, 1965. 

3. On November 16, 1965 appellant also filed herein a motion for 
summary reversal along with her statement of facts and argument in 
support of the motion. 

4. Appellee filed his motion in opposition to the motion for sum- 
mary reversal with statement of facts and legal argument on Decem- 
ber 23, 1965. 

5. On December 28, 1965 appellant's motion for summary revers- 
al was denied by this Honorable Court. 

6. Appellant failed to file a brief or to take further action in pur- 
suance of her appeal until January 6, 1965 when she filed herein her 
motion for leave to file brief, time for filing having expired. 

7. Rule 27(m) of the Rules of the Municipal Court of Appeals for 
the District of Columbia requires that appellant's brief be filed within 
twenty (20) days from the date of the filing of the record. Rule 27(q) of 
the said Rules provides that there shall be no enlargement of time for 
taking any of the steps set forth in subsections (d) et seq of that Rule 
except for extraordinary reasons. 

8. Appellant'has assigned no extraordinary reasons for requesting 
leave to file her brief after the time for filing hadexpired nor was such 
motion filed within the time specified for filing the brief. 

9. Appellant, by filing her motion for summary reversal appar- 
ently abandoned her appeal and elected to cite authorities in support of 
that motion rather than filing a brief in support of the said appeal. 

10. The issues raised by appellant on appeal were finally deter- 
mined by this Honorable Court in its consideration of and resultant or- 
der denying appellant's motion for summary reversal. 

WHEREFORE, appellee moves that appellant's motion for leave to 
file brief, time for filing having expired, be denied, and further moves 
that the appeal be docketed and dismissed. 
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A certificate of the Clerk of the District of Columbia Court 
eral Sessions, Domestic Relations Branch, is annexed hereto. 


Respectfully submitted, 


BARRY H. HELFAND 
Attorney for Appellee 


[Certificate of Service, dated January 12, 1966] 


[Filed January 13, 1966] 


ORDER 


On consideration of appellant's motion to file brief, time for same 
having expired, it is ordered that the motion be, and the same hereby 
is, denied. 

BY THE COURT 


ANDREW M. HOOD 
Chief Judge 


| 
| 
[Certificate of Service, dated January 13, 1966] | 
| 


[Filed February 8, 1966] 
ORDER 


dismissed for failure to file brief within the time allowed. 
BY THE COURT: 


ANDREW M . HOOD 
Chief Judge 


[Certificate of Service, dated February 8, 1966] 
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{Or the Oist.ct ot Column‘ Gucuit 
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Attorney for Appellee 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a habeas corpus proceeding involving the custody 
of three minor children illegally living with their mother in the Dis- 


trict of Columbia, it was reversible error for the Trial Court to order 


a return of the children, advising the mother to file custody proceed- 
ings ifshe wished in the nearby Sister State of Maryland, after the State 
of Maryland heard the divorce case between the parties, a custody hear- 
ing, a hearing for change of custody and a full appellate review in the 
Court of Appeals of Maryland and that appellate court alerted all other 
courts that the children should not be transferred back and forth be- 
tween parents as such would not be in the children's best interests. 


2. Whether, the District of Columbia Court of Appeals, arbitrarily 
and capriciously refused to allow appellant to file a brief 23 days after 
such brief was due, after the filing of a completely citated motion for 
summary judgment and opposition were filed, and whose rules make it 
discretionary with that Court to allow any extensions. 


(iii) 
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Winter v. Crowley, 190 A.2d 87 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,985 


ANNE D. WINTER 
Appellant, 


STEPHEN BRADFORD CROWLEY, JR., 
Appellee. 


APPEAL FROM THE DISTRICT OF COLUMBIA 
COURT OF APPEALS 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 
Appellee adopts appellant's jurisdictional statement. 


STATEMENT OF THE CASE 


Appellee adopts appellant's statement of the case but wishes to 
only add: 


That the Trial Court had presented to it the case of Winteriv. Crow- 
ley, decided by the Court of Appeals of Maryland at 190 A.2d 87. (JA 
15, 16) | 


STATUTES AND RULES INVOLVED 
Appellee adopts appellant's statements concerning the Statutes and 
Rules involved. 
STATEMENT OF POINTS ON APPEAL 


1. The Trial Court did not err in ordering a return of the children 
to the appellee on a writ of habeas corpus. 


2. The Trial Court did have sufficient evidence before it to con- 
sider the best interests of the children. 


3. The District of Columbia Court of Appeals did not err by refus- 
ing to grant appellant a single extension of time in which to file a brief. 


4. There are no reversible errors apparent on the record. 


SUMMARY OF ARGUMENT 


There is nothing in the record to really indicate that the Trial 
Court did not act as parens patriae in ordering return of the children. 


By its ruling appellant is not precluded from litigating in the state 
of Maryland. The children's best interests are in fact best protected 
by 2 Maryland court which saw and heard the parties in a divorce ac- 
tion, a custody hearing,a rehearing onalleged change of circumstances, 
psychiatric evaluations and reports and a full and complete appellate 
review in which the appellate Court alerts other Courts in its opinion 
that a change in custody is dangerous. 


Rules of Court are made to be enforced and it is absolutely discre- 
tionary whether an extension of time to file a brief should be granted. 
If appellant's contention is correct there is no valid reason for having 
the rule as all parties would be entitled to extensions. Moreover, ap- 
pellant was not prejudiced as he had the opportunity to file a complete- 
ly citated motion for summary reversal and had such decided. 


Even if the Trial Court gave the wrong reasons, it properly "stayed 
its hand" by deferring to the Maryland Courts as such is in the best in- 
terests of the children. 


ARGUMENT 


The most important case cited is the case of Boone v. Boone, 152 
F.2d 153, 


Appellee is well aware that this Court will give full faith and credit 
to a Maryland Court's findings on matters that were before it and that 
the Maryland Court's rulings will be res judicata as to each of the is- 
sues before it. | 


| 
Appellee though must assert that a careful reading of the trial tran- 
script will reveal that the trial judge was faced with the pleadings al- 
leging change of circumstances on the one hand and a decision by the 
Court of Appeals of Maryland which Court at the time made a rather 
extensive mandate as well as pointed findings of fact. This case, which 
the trial transcript illustrates, portions of which were called td the at- 
tention of the Trial Court by counsel for the appellee, as well as read 
by the Trial Court, (JA 10, 15, 16), and which is found at 190 A,2d 87, 


entitled Winter v. Crowley and is very much a part of this cause. 


A reading of this case, particularly the portion found at page 91: 
| 


"These children have gone through the very disturb- 
ing experience of the separation of their parents and of 
their own separation from one parent. To repeat the | 
latter process by separation from the parent who now| 
has their custody and is fit to have it, without some clear- 
ly apparent benefit to the children to be gained thereby 
would in our opinion, be definitely contrary to their best 
interests." 


This is not just a case of parents fighting between themselves for 
possession of human chattels. The Court of Appeals of Maryland has 
stated that we should not pass these children back and forth. | 


Immediate return to the father was justified by this mandate from 
the Maryland Court of Appeals. The record in this Court of Appeals 
opinion is far from a mere cursory opinion. The children were subject 
to extensive psychiatric examinations as well as the parents. 


The point is, that in spite of the reasons given whether they be com- 
ity, full faith and credit or res judicata the Trial Court had more before 
it than the appellant likes to believe. 


The mere fact that the trial judge indicated, that he does not like a 
party trying to use one court against the other or in effect shop for rul- 
ings, does not mean that he failed to exercise good judicial wisdom or 
was attempting to shirk his duties. But, rather that from the case pre- 
sented, the argument of both sides and from the pleadings he formed an 
opinion that this is exactly what is being attempted. 


Can we say that from a reading of the 190 A.2d 67 case that he did 
not consider the welfare of the children? Appellant strongly urges we 
cannot. 


The children were illegally within the District of Columbia. The 
borders between the District of Columbia and Maryland are close. 
There is and can be no difficulty in properly presenting any facts or 
pleadings to a Maryland Court. 


Maryland in view of the extensive record built by previous litiga- 
tion, by psychiatric evaluations and records of the parties and the chil- 
dren, is ina far more advantageous position to determine the best in- 
terests of the children. 


The pleadings asserted by the appellant (JA 7) particularly number 
2, claiming that appellant led an immoral life BEFORE the litigation in 
the Maryland Court is an indication of the attempt to "rethresh old 
straw". 


Perhaps the admission of appellant's counsel found at JA 17 best 


isdiction to hear change of custody. 


MR. DOSTERT: The only thing that she has done in | 
this case is permit the children to live with her. She 
has not asserted custody. As a matter of fact, if the 
children are asked, and if she is asked, the respondent | 
will state they are free to go any time they wish. And | 
they are. And if the children are asked where they wish 
to be, which is of prime importance I might add, I thinks 
their answer will speak for itself. | 


: 
supports the reasoning that a Maryland Court should be the proper jur- 

| 

| 

| 

| 

| 


She has not asserted custody and the children are free to go any 
time they wish. The facts speak for themselves. Had not the appellee 
filed for return of the children, there would not have been any claim of 
custody. The children would have been per mitted to live with her in 
direct violation of a Court order. Appellee would be without recourse 
to obtain that which the Court of Appeals in Maryland awarded him, 

custody of his children and the legal duty and obligations stemming 
therefrom. 


Following the reasons stated by this Honorable Court in Brown v. 
Stevens, 331 F.2d 803 (1964) which case the trial judge based his order 
upon, appellee thinks this case is a proper case to avoid a conflict be- 
tween courts of concurrent jurisdiction and that the Court of General 
Sessions properly "stayed its hand" and deferred to the Circuit Court 
for Montgomery County, Maryland. | 
| 


(1) All the parties resided in Montgomery County, Maryland. 


(2) The original decree affirmed by the highest Court in ae State 
of Maryland awarded custody to the appellee. 


(3) Appellant only initiated these proceedings after appellee sought 
Habeas Corpus relief. 

(4) There is nothing in the record to show that the Circuit Court 
for Montgomery County, Maryland, is not prepared to act in the) best 


interests of these children. 


(5) The record of full and complete hearings in Maryland indi- 


cates willingness to act with wisdom and sincerity in all matters per- 
taining to the welfare of these children. 


(6) The Court of Appeals of Maryland has indicated that perhaps 
a stronger showing than normal should be required before the children 
are transferred back and forth. 


CONCLUSION 


Appellee prays that this Honorable Court affirm the holding of the 
trial, and order the immediate return of the children to appellee or 
any other order this Honorable Court deems fair and just. 


Respectfully submitted, 


BARRY H. HELFAND 


8213 Fenton Street 
Silver Spring, Maryland 


Attorney for Appellee 


